The article analyzes the regulation and application of the retention of the title clause.
INTRODUCTION
Because of financial uncertainty in markets, the severely widespread nature of deferred payments in business transactions, and an increase in the number of late payments, sellers are frequently seeking not merely to sell their goods, but to be sure that buyers will pay them on time or, in the case of the buyer's foreclosure, to be certain they will be able to get back the goods sold on credit. The relevancy of this problem is also influenced by the concept of a company's limited liability as business carriage instrument. As a result, the effective and operative means for securing payments is significantly relevant for sellers.
Obviously this problem is most important for small and medium wholesale sellers. Because of high competition they are forced to stimulate sales not only by offering high quality goods at competitive prices, but also by introducing good payment conditions. As a result, selling goods on credit is a widespread practice in The object of this article is to discuss these problematic issues and to find solutions. , which is thought to be positive and to encourage trade as well as the safety of small and medium business steps. On the other hand, the above-mentioned directive regulates neither how this retention of title clause should be formulated nor solves the aforementioned issues. It should be noted that in the process of this directive's preparation there were suggestions to make a list of retention of title clause phrasings and allow the possibility to use this condition against the third parties in cases of buyer's bankruptcy. 5 However, these intentions have not been realized.
The retention of title clause in Lithuania cannot be called a popular measure of securing payment. Claims related to the retention of title clause are not typical in the Lithuanian court practice. It is obvious that its potential is not employed in our legal system due to tradition, the aforementioned legal uncertainties and the absence of discussion about them. In this article I am seeking not only to evaluate the effectiveness of legal norms applicable in Lithuania but also the conformity of application to the experience of other European countries and to propose possible decisions and opportunities to improve legal acts.
Considering the stated problematic issues the tasks of this research are:  to determine the consequences of the retention of title clause in the case of the buyer's insolvency (bankruptcy), and to answer whether the seller has the priority rights to sold items (if they are sold, the proceeds).
THE CONCEPT OF THE RETENTION OF TITLE CLAUSE
Retention of title means that the seller shall retain the right of ownership to the item that is being sold until the payment of the full sale price set in the contract is received. This is a general meaning of this clause. 6 The target of this unusual measure for securing obligations is the possibility for the buyer to use such features of property accordingly: absoluteness, elasticity, stability, safety and reliability, and This provision could include the extension of the retention of ownership so that subpurchasers did not acquire ownership of the goods until they were paid for (this provision is often coupled with an obligation to the buyer to include a retention of ownership clause in favour of the seller that enters into contracts for the resale of 7 The beginning of contemporary law of real rights are in Roman private law that have formed the system of real right (rights of possessing and using) remedies, which is different, in a sense, from the remedies typical for obligations. 8 According to J. Michael Milo the effect of retention of title clause in countries of civil and common law jurisdictions, differs because of particular understanding of property law (see more about in J. Michael Milo, supra note 3: 126-129). 9 Victor Cs Yeo, supra note 2: 251-252. This case was heard in common law country -England. 10 The Times (May 11, 1977), cited from Victor Cs Yeo, supra note 2: 258.
ISSN 2029-0405 VOLUME 2, NUMBER 1 2009 7 the goods) and provision that the buyer may use the goods sold to fabricate other products, but the ownership of the resulting product shall vest in the seller until the goods supplied by him have been paid for, or that the seller shall become a coowner of the product for a share proportionate to the value or price of goods supplied; this is the so-called enlarged retention of title clause.
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The question is then whether the buyer that has acquired goods but has not acquired ownership of them, has the right to resell them. Therefore, one of the issues related with retention of title clause in purchase-sale agreements is that under general rule, the buyer cannot dispose goods as he is not the owner (CC, art. Michael Milo , that this type of document shall be considered a security right.
15
The CC stipulates that retention of title could be vested only in goods, 16 but referring to the principal of freedom of contract the parties can agree on a so called "prolonged" or "enlarged" retention of title clause, i.e. to consider that the ownership right remains not only to sold goods, but also to proceeds or manufactured products. In this case, the proceeds of sale belong to the seller and shall be held by the buyer as his agent or trustee. Then these proceeds shall be recorded in buyers' accounting as sellers' property.
17
From another angle, in the purchase-sale agreement there could be a clause under which the seller reserves the ownership right only to the proceeds but not the goods. In this case the buyer transfers a future sub-purchaser's claim to the 27 In the decision of the 1 st of March, 2004, which involved a car acquired by a contract of installment, the Supreme Court of Lithuania stated: the contract obligates only its parties (under the CC, art. 6.154 and art. 6.184) the principle of closure of conventional relations stipulates that contract can influence the third parties only in the cases established by the law. When under a purchase sale agreement parties agree that the seller shall retain the right of ownership to the thing which is being sold until the payment of the full sale price, this clause is valid only for parties of the contract. As this clause may not be known by third parties, so parties may not invoke the fact of transaction against third persons in good faith and argue their rights against third persons by relying on other means of proof, if this retention of title clause was not registered in public register. An ownership right is a real right, so it is required that it would be public, which means that the fact of ownership can be invoked against third parties only in case that this right was publicized and the third parties have the opportunity to check who the owner of the item is. Note that according to the CC, art. 6.411, part 2, the fact that the bought unregistered items, the ownership right is reserved for the seller, when the object of contract is a thing acquired for the business of services it can be invoked against third parties only in cases, when purchase-sale agreement is registered in the public register according to the procedure established by law. Such requirement can be explained by nature of ownership as a real right as well as necessity to guarantee the stability of civil turnover, security of person rights and interests and avoid possible abuse of rights. Under the law it is required to register the purchase -sale agreement of installment of even unregistered items, thus this requirement (argumentum a fortiori) is valid for registered items, and it means that the purchase -sale agreement of installment of registered item, shall be registered in the register, in which, the item is registered (L. E. enterprise v bailiff A. B 
QUALIFICATION OF THE BUYER'S TITLES TO ITEMS WHICH ARE OWNED BY THE SELLER
It is obvious that if the seller who has concluded purchase-sale agreement does not transfer ownership of goods, then the buyer manages the transferred goods (the received proceeds) by another title than ownership right (it could be the trust, agency, transfer of future claim), which should be discussed by the parties, seeking clearance in a contract execution process.
It is also important not only to phrase the retention of title conditions of purchase-sale agreements properly and in some cases to discuss the reservation of title of received proceeds, as well as to describe the titles by which the buyer will possess the transferred goods, but also by active actions of the seller to exercise his ownership right. The buyer shall control the storage and accounting of transferred items as well as received proceeds. These measures could be useful in 30 The person, willing to register purchase-sale agreement of installment shall submit an application to the Contract register. The form of the application and data that should be filled in is defined by The Minister of Justice and the fee of 5 Lt shall be paid for registration of agreement. 31 It would be more convenient to register or receive the data of registers as well for third parties immediately with the possibility to pay for these services by electronic devices (SMS message, credit card etc. If under the contract parties agree that the transferred items will be managed by the buyer by the trust right, so the seller maintains the ownership right of the goods even if the property is economically separated. In this case the buyer is a trustor and beneficiary at the same time, while the buyer is a trustee. would function in practice, as there is no tradition for the application of trust law in Lithuania. One more issue is whether the transfer of goods (proceeds) to the buyer by title of trust, until the goods have been paid for, does not contradict the nature of purchase sale and trust agreements. It is obvious that the buyer will seek to sell the goods for a higher price in order to make a profit, but all proceeds for sold goods are an integral part of the property assigned by the trustor (CC, art. 6.963, part 2). This means that not only the proceeds but also the profit for goods are the 34 Victor Cs Yeo, supra note 2: 259-260. 35 The legal relations of trust are fiduciary relations. The transfer of property to trustee is related with risk, so the trustor shall rely on trustee. On the other hand, this reliance is of factual character and has no effect on nature of legal relations. 36 Victor Cs Yeo, supra note 2: 259-260. The situation is different in case of recovering proceeds for such goods. Exactly because of this possibility to recover the proceeds in the event of buyers' insolvency, it is important to discuss the model of buyers' title to the transferred goods in the contract and apply this model factually. 39 The weakness of the discussed trust and agency models is that they require additional administrative 37 CC, supra note 1, art. is more complex and expensive than completing the pledge bond. As well, evidence and documents that shall be submitted to the court require additional time and costs. Furthermore the legal pledge can be registered only if items are not seized or the process of the bankruptcy of the debtor was not commenced in the court. 44 The conceptually new type of pledge (hypothecs) is presented in the new CC (issued 2001) -legal pledge. Legal pledge arises by operation of law on the debtor's property without debtor's will as it is in case of contractual mortgage. The application to register the legal (compulsory) mortgage shall be executed as a mortgage bond. If the mortgage is legal (compulsory), the mortgage bond is signed only by the creditor. The mortgage is registered in the Register of Mortgages upon the decision of the mortgage judge and upon the submission of the mortgage bond to the Mortgage Office of the locality wherein the mortgaged thing is located (CC, supra note 1, art 4.185). 45 A creditor must notify a debtor in writing that if the obligation secured by a pledge within the time period stipulated is not performed, the enforcement shall commence. If a pledge is registered in the Register of Mortgages, a written warning notice to a debtor is delivered through the Office of Mortgages.
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The pledge follows the thing if it is described by individual features and if the seller has registered the legal pledge in the public register. In these circumstances the seller would be able to recover his debt of the transferred goods even if the goods were sub-purchased by third parties. The goods in stock or in circulation (goods, raw materials, semi-finished goods, finished goods) could be encumbered by a legal pledge; however when such pledged goods are sold, the pledge of goods is released. Although both reservation of title clause and legal pledge are novelties in Lithuania, the application of legal pledge is more predictable as the procedures of recovering of debts from the property encumbered by pledge are much more ordinary in the courts, including cases of bankruptcy. However, the effectiveness of a reservation of title clause in the event of insolvency could only be projected as there is no court practice in this field in Lithuania. In most European Union jurisdictions the reservation of title clause is insolvency resistant, although in
France and Belgium the relevant changes of legal regulation were made quite recently (in France -in 1980, in Belgium -in 1998). 46 In Estonia, in the event of buyers' insolvency, the seller can take back the sold goods, which were not paid for, and proceeds, if money for the goods has been paid, before the buyer has become insolvent. 47 Referring to the experience in the aforementioned countries, it may be predicted that the seller can expect to take back the transferred goods, whereas the possibility to return proceeds would depend on the model of buyer's titles to transferred goods (see section 3) and the moment when proceeds flowed into buyers' chests. In most cases it is quite real to expect the return of proceeds if they were paid for, before the buyer has become insolvent. 
CONCLUSIONS

